partnership obligations extends beyond the partnership entity to the partners themselves and, importantly, cannot be extinguished as to a particular partner through the simple expedient of that partner's withdrawal from the partnership. 1 " Moreover, although liabilities are relevant in valuing the interest of a withdrawing partner for purposes of a buyout, reducing the buyout price to reflect the partner's proportionate amount of liabilities does not foreclose later third-party claims against the former partner and may undermine the assumptions on which a buyout is based." At least as to liabilities in the form of claims against present and former partners, RUPA adopts an aggregate view that undermines its more general and dramatic attempts to treat partnerships as entities.
In other ways, RUPA departs from the corporate entity model as a matter of choice rather than because of fundamental structural differences between partnerships and corporations. One of the more interesting departures keys on the link (or lack of a link) between status as a partner and status as a holder of an economic interest in the partnership. If one can imagine "withdrawal" from a corporation, the event would be marked by sale of shares in the corporation and consequent cessation of shareholder status. 2 RUPA's continuity provisions, on the other hand, decouple status as a partner from an individual's economic interest in the partnership. 3 Withdrawal from a partnership may occur, for example, before-perhaps substantially before-settlement of the dissociating partner's interest under RUPA's buyout provisions. 4 Moreover, as noted above, even the buyout of the former partner's interest in assets of the partnership does not close the books with finality because of the possibility of later third-party claims against the former partner. 5 Although postwithdrawal liabilities are unavoidable aspects of partnerships, RUPA's continuity provisions allowing partnerships to survive changes in membership-with virtually no and several liability is inconsistent with an entity view of the partnership). Although joint and several liability has long been one of the principal characteristics of general partnerships, the recent development of the limited liability partnership reveals strong support to limit the joint and several liability of partners. Similar goals explain the surge in popularity of limited liability companies.
10. See id. § 703(a), 6 U.L.A. at 273.
11.
See infra notes 91-98, 107-113 and accompanying text. 12. See, e.g., MODEL BUSINESS CORP. ACT § 1.40(22) (1994) (defining a shareholder as "the person in whose name shares are registered in the records of a corporation or the beneficial owner of shares to the extent of the rights granted by a nominee certificate on file with a corporation"). Installment sales may involve a similar decoupling of shareholder status from financial interest. See, e.g., MODEL STAT. CLOSE CORP. SUPp. § 42 (1984) (providing for avoidance of judicial dissolution through purchase of shares and requiring delivery of all shares upon receipt of the full purchase price or the first installment of the purchase price). Still, installment purchases of shares would normally commence only after the purchase price is established. RUPA, in contrast, provides for immediate cessation of partner status upon withdrawal even though the buyout price will not be determined until later. See infra text accompanying notes 100-01.
13. However, because valuation is as of the date of dissociation and only interest accrues thereafter, the dissociated partner no longer has an equity interest tantamount to that of the continuing partners.
14. See infra part V. 15. Indeed, a basic but often overlooked feature of partnership law is the difficulty of terminating third-party claims against former partners. See infra part VI. disruption or involvement of third parties-likely will increase the frequency with which such claims are asserted.
Rather than cleverly untying or even dramatically slicing the Gordian knot that binds individuals associated in partnership, RUPA's withdrawal and continuity provisions simply transform the relationship between the partnership and the withdrawing partner and create lingering ties between individuals formerly associated in partnership. This article explores the nature of those ties and evaluates the hidden costs of continuity that RUPA imposes on withdrawing partners.
II OPTING FOR CONTINUITY UNDER RUPA
Not all RUPA partnerships survive the withdrawal of one or more of their members. The most basic, and in all likelihood prevalent, form of partnership-the at-will partnership operating without a partnership agreement-dissolves, winds up its affairs, and liquidates its assets upon the withdrawal of a single partner. 16 RUPA, like the UPA, renders the partnership at will a fragile and unstable form of business association. The point that RUPA does not change the ease with which large numbers of partnerships may be dissolved is easily disguised by the emphasis RUPA and its supporters place on the entity theory of partnerships.
Still, many RUPA partnerships will achieve continuity unattainable under the UPA. Indeed, the scope of the continuity option under RUPA is greater than may appear at first glance. RUPA's continuity provisions have direct and obvious applicability to partnerships formed for a definite term or particular undertaking ("term partnerships"). As is discussed below, however, even the at-will partnership may be able to achieve under RUPA a level of continuity that the UPA simply will not allow.
A. Continuity and Term Partnerships
Partnerships that achieve continuity under RUPA do so by means of an agreement among the partners. Specifically, an agreement establishing a partnership term or undertaking renders a withdrawal prior to the expiration of the agreed term "wrongful" and allows the partnership to continue after the withdrawal without dissolution or winding up. 7 Although the UPA does allow 16 . See RUPA § 801(1), 6 U.L.A. at 335 (Supp. 1995). 17. RUPA defines as "wrongful" either a dissociation in breach of the partnership agreement or a dissociation from a fixed term partnership prior to the expiration of an express provision. RUPA § 602, 6 U.L.A. at 325 (Supp. 1995). RUPA's assignment of the "wrongful" label to withdrawals that occur prior to the expiration of an agreed term is consistent with the UPA. More clearly than the UPA, however, RUPA also treats as wrongful withdrawal actions that are otherwise violative of partnership agreements, which raises the possibility that a dissociation from an at-will partnership may be wrongful and therefore subject the withdrawing partner to liability for damages. For Because RUPA conditions continuity on an underlying agreement, the existence of the requisite agreement may be a frequent point of controversy. Agreements establishing a term or undertaking may be express or implied, 9 and disputes over the existence of such agreements have been a steady source of litigation under the UPA. 2 " Because RUPA may condition survival of the partnership entity on existence of an agreement establishing a term or undertaking, it is likely that controversies concerning the status of associations as term partnerships rather than at-will partnerships will be even more common under RUPA than they have been under the UPA.
B. Perpetual At-Will Partnerships
May RUPA partnerships other than term partnerships survive the withdrawals of their members? Although RUPA does not expressly apply its continuity provisions to "partnerships at will," which it defines as all partnerships other than those formed for a term or undertaking," it provides the mechanism by which the "will" effectively may be collectivized. Thus, at-will partnerships may achieve continuity comparable to (or perhaps even greater than) that of term partnerships.
To be specific, consider a partnership formed under an agreement providing for its continued existence until a majority of partners approve dissolution and winding up; partners are free to withdraw, but such actions will not trigger dissolution and winding up. The partnership is not a term partnership because its duration is keyed neither to a fixed term nor to a particular undertaking. It also is not, at least in the minds of its members, the classic at-will partnership that does not survive a single member's expression of will to dissolve the partnership. Rather, the partnership finds some middle ground between the extremes of partnerships with lives defined specifically and partnerships terminable at the instance of any individual member.
The partnership that is not dissolved after the passage of a specified time or occurrence of a specific event, but that is terminable only by the exercise of a collective (rather than an individual) will, is a popular form of partnership, particularly among individuals associated in professional practices. 22 Desires of partners notwithstanding, the UPA accords no recognition to contractual restrictions on the right of a single partner to cause a dissolution of the partnership,' which is a somewhat surprising stance in light of the deference the act generally shows to those desiring to contract around its provisions. Like the UPA, RUPA subordinates most of its provisions to contrary agreements among the partners, 24 but unlike the UPA, RUPA allows partners to bargain for continuity by contractually waiving the ability of a single partner to cause a dissolution of the partnership. 2 5 By seemingly giving life to antidissolution agreements, RUPA allows the creation of a type of at-will partnership that will survive the withdrawals of individual members and enjoy continuity of life.
C. Ex Post Fixes to Planning Lapses: Unringing the Dissolution Bell
Even if partners did not have the foresight to contract ex ante for continuity, RUPA allows the dissolution of a partnership in the winding-up phase to be unwound (for want of a better term) upon a unanimous vote of the partners, including any dissociating partner other than a wrongfully dissociating partner. 26 The decision to unwind a dissolution will restore the scope of the partnership's activities from winding up to normal 2 7 but will not, it seems, operate to annul or revoke the earlier dissolution. 8 In partnerships without existing agreements concerning duration, the option of unwinding a dissolution may significantly enhance the leverage of dissociating partners in negotiating partnership buyouts of their interests. 29 As between nondissociating and dissociating partners, typically the former will desire The above discussion has considered the applicability of RUPA's continuity provisions to at-will partnerships operating under antidissolution agreements. Although RUPA's default rule, applicable in the absence of agreements to the contrary, denies continuity for at-will partnerships, partners may assume, incorrectly, that all partnerships qualify as continuing entities that survive member withdrawals. Indeed, even the official commentary accompanying RUPA shows some confusion on this score.
Consider the effect of RUPA's reforms on a case often cited as evidence of the need for reform of the UPA. In Fairway Development Co. v. Title Insurance
Co. of Minnesota, 32 a partnership consisting of three individuals secured a title insurance policy. Later, two of the partners withdrew and were replaced by a new partner. Finding that the withdrawals constituted a dissolution of the first partnership and that the continuation of the venture was through a second partnership, the court held that second partnership was not in privity with the title insurer and therefore lacked standing to maintain an action against the insurer. Fairway Development is a rather unexceptional case on the law but serves as a useful illustration of the problems that may arise from "technical" dissolution of a partnership caused by a change in its membership. As noted, proponents of RUPA's continuity provisions have used the case as evidence of the need to accord partnerships entity status and thereby avoid dissolution each time a partner withdraws. 33 Along this line, consider the reasoning of the Official Comment:
Giving clear expression to the entity nature of a partnership is intended to allay previous concerns stemming from the aggregate theory, such as the necessity of a deed to convey title from the "old" partnership to the "new" partnership every time there is a change of cast among the partners. Under RUPA, there is no "new" partnership 30. See supra notes 17-19 and accompanying text. 31. The "failing" of "that" may not be certain for some time if the dissociated partner wishes to contest characterization of the dissociation as wrongful. Ambiguity over the status of the original partnership is likely to be of considerable concern to partners desiring continuity. Fairway Development Co .... which held that the "new" partnership resulting from a partner's death did not have standing to enforce a title insurance policy issued to the "old" partnership. 3 The Comment itself makes a huge assumption concerning the scope of RUPA's continuity provisions. Nothing in the Fairway Development opinion suggests that the partnership was formed with any agreement as to duration. 35 Absent such an agreement, the partnership was of the garden-variety at-will type, for which RUPA's continuity provisions would have no direct applicability. Admittedly, RUPA does create continuity options not available under the UPA. Under RUPA, the original partners could have achieved continuity in the face of membership changes through establishment of a term partnership or a perpetual at-will partnership. 36 Absent a prior agreement, the partners could by unanimous vote agree to unwind the dissolution and continue the original partnership. 37 Expanding bargaining options, however, is not the same as extending by statute entity status to all partnerships. Absent some agreement that would change RUPA's default mode, the withdrawals from the original Fairway Development partnership would cause a dissolution of the original partnership under RUPA, as it did under the UPA. That being the case, the Official Comment falsely claims that RUPA "will avoid the result in cases like Fairway Development Co." 38 and thereby adds to confusion over the scope of RUPA's continuity provisions. More so than under the UPA, defining the exact point at which withdrawal occurs is a critical exercise under RUPA. Withdrawal under the UPA does not mark the cessation of an individual's status as a partner but simply moves the partnership into the winding-up phase of its existence.' Dissociation from a partnership operating under RUPA's continuity provisions, on the other hand, marks the abrupt termination of the withdrawing partner's status as a partner (for most purposes), 41 42 and marks the beginning of the point from which the former partner, in theory, is entitled to indemnification from subsequently arising liabilities.
3
Under RUPA, dissociation occurs with "the partnership's having notice of the partner's express will to withdraw as a partner or on a later date specified by the partner." ' Having notice, of course, is not the same as giving notice, which is a distinction that may be of some importance when dissociations are sudden. Under RUPA, a person has notice of a fact when the person "knows of it; has received a notification of it; or has reason to know it exists from all of the facts known to the person at the time in question." 45 When, then, does a person receive notification? This occurs, again under RUPA, when the notification "comes to the person's attention; or is duly delivered at the person's place of business or at any other place held out by the person as a place for receiving communications. 4 6 Notification of a partner of a "fact relating to the partnership" is effective notification of the partnership. 47 The partnership agreement, however, may specify that notice of withdrawal be in writing," which surely will raise numerous controversies concerning the effect, if any, of oral notice when written notice is required.
Despite RUPA's considerable effort to define the point at which notification of dissociation occurs, the conduct of many partners will not fit within the rather ritualistic framework created by the new Act. What is the effect for example, of the outburst, "I quit," or "I'm out of here"? If such a statement is expressed to another partner, has the partner dissociated from the partnership entity at the moment of the utterance? Or is the statement a mere expression of intent to withdraw at some time in the future? Can the partner have a change of heart and retract the statement? Must the express will of a partner be reflected in a statement of some sort, or may it be inferred from the conduct of the partner? If the will of an individual may be expressed through conduct, what is the effective date of dissociation when a partner abandons a partnership? How is dissociation and believes the dissociated partner is still a partner). Cf id. § 601 cnt. 49 Indeed, RUPA's formalistic views of notice provisions stand in contrast to its much more relaxed standards for entry into a partnership. 0 Given the formalism of RUPA's exit notice provisions, controversies over the existence and timing of withdrawals are inevitable. Ambiguity concerning withdrawal may give the dissociating partner, or the continuing partners for that matter, an opportunity to define ex post the most advantageous date of withdrawal. Imagine, for example, a partnership engaged in a cyclical activity such as farming. Near a harvest and at a time of economic distress for the partnership, one partner announces he is "getting out of farming and the partnership."'" From then on, the partner devotes substantially all of his time to a new business. Over the course of the next year, the partners conduct unsuccessful discussions on the settlement of partnership affairs. By the time it is clear a settlement cannot be reached, the prospects for the partnership appear brighter and the departing partner formally announces his dissociation from the partnership, effective immediately. Had prospects for the partnership deteriorated rather than improved, the departing partner would have taken the position that the dissociation occurred at the time of his earlier statement that he was "getting out of farming and the partnership." The departing partner, in short, had every incentive to act ambiguously and thereby create for himself an option as to the timing and very existence of a dissociation.
RUPA encourages dissociation ambiguity by failing to require the withdrawing partner to take additional steps coincident with dissociation that would affirm a dissociation. The buyout provisions, for example, lie dormant until the dissociating partner makes a written demand for payment. 5 In some cases, the dissociating partner may well have an incentive, in the form of rapid account settlement, to make a prompt demand for payment that activates RUPA buyout provisions. Very often, however, rapid account settlement will not be a realistic goal for the dissociating partner. Premature termination from a term partnership, for example, is a "wrongful" dissociation that allows he association of two or more persons to carry on as co-owners a business for profit forms a partnership, whether or not the persons intend to form a partnership."). But see id. § 601 cmt. 2, 6 U.L.A. at 323 ("Since no writing is required to create a partner relationship, it was felt unnecessarily formalistic, and a trap for the unwary, to require a writing to end one.").
51. The price extracted under RUPA for continuing a partnership without dissolution is the buyout of the dissociated partner's interest. 55 The buyout is a rough substitute for a liquidation of the partnership business followed by a satisfaction of liabilities and distribution of the net proceeds to the partners. It is also not necessarily a bad substitute because of the thinness of the market that may exist for partnership's assets. Sometimes, asset auctions fail to produce competitive bidding and simply provide a means for continuing partners, as the sole bidders, to cash out withdrawing partners at distress prices. 57 Still, RUPA places extraordinary faith in its own ability to set forth a valuation framework that serves as an adequate substitute for sales into the market. The following discussion considers the degree to which that faith is warranted and whether RUPA's buyout provisions work to cut cleanly the ties between dissociating partners and their partnerships.
A. The Buyout Process
The RUPA buyout process begins with a written demand from the dissociated partner. 58 Until the demand is made, nothing of importance happens under the RUPA process. This produces the strange result that a partner may dissociate and thereby terminate partner status through an oral 54. Id. 55. The UPA has limited buyout provisions. In the event of wrongful dissolution of a fixed-term partnership, the remaining partners are allowed to continue to possess partnership assets for the duration of the agreed term if they pay, or secure payment, of the "value of [the dissolving partner's] interest in the partnership," less certain offsets. UPA § 38(2)(b), 6 U.L.A. at 456. No guidance is provided, however, on how "value" is to be determined.
56. RUPA's goal is that the "departing partner should get the same amount through the buyout that he or she would get if the business were wound up." Weidner & Larson, supra note 3, at 11.
57. This statement is not inconsistent with the widely held belief that the best determinant of value is what a buyer is prepared to pay. In some partnership liquidations, however, truly competitive bidding is either discouraged or not feasible. For example, in Cude v. Couch, 588 S.W.2d 554 (Tenn. 1979), the sole bidder was a partner who also owned, outside of the partnership, the building in which the partnership's business was operated. He successfully discouraged competitive bidding by announcing he would not lease the building to anyone else. The court found no breach of fiduciary duty by the partner, although there was a spirited dissent. A few cases suggest fiduciary standards limit use of dissolution and liquidation as a means of squeezing out a partner at a bargain price. expression of will to this effect (or even conduct evidencing such intent) but cannot commence the RUPA buyout process until a demand for payment is put into writing. In any event, the written demand launches a 120-day period 59 during which the parties, ideally, will negotiate concerning the buyout price. If no agreement is reached, the partnership must tender to the dissociated partner the amount (or, if a deferred payment is authorized, an offer to pay an amount) the partnership estimates to be the buyout price.' If the dissociated partner is dissatisfied with the partnership's estimate, she then has an additional 120 days 6 ' to initiate judicial action to determine the buyout price. 62 The Official Comment calls this second 120-day period a "cooling off period," 63 which is an odd characterization since RUPA does not preclude initiation of judicial action immediately after receipt of the buyout price estimate.
Viewed in the most positive sense, RUPA contemplates a give-and-take process of arriving at a buyout price, with ultimate recourse to judicial valuation to resolve serious differences. The incentive for the partnership to achieve a prompt agreement on buyout price through negotiation, however, may be weak. In particular, there is no reason for the partnership to seek prompt payment of the buyout price when the dissociated partner no longer may participate in partnership affairs 64 and will not enjoy, or suffer, increases or decreases in the value of the partnership that occur after the date of dissociation. To make sharing in partnership profitability until the resolution of the buyout possible, the UPA allows some withdrawing partners to elect, in lieu of interest, a share of profits attributable to the use of their property by the partnership. 65 Without explanation, RUPA eliminates the UPA's profit-sharing-in-lieu-ofinterest option and reduces the status of dissociated partners to that of nonequity claimants. Accordingly, a partnership may have a strong incentive to estimate a low buyout price and defer to the extent possible resolution of differences over the buyout price.' 59. The 120-day period comes after an undefined period of possible negotiation prior to the issuance of a written demand for payment. This point is ignored in the Official Comment, which incorrectly states that the partnership must make a cash payment to the dissociated partner "within 120 days of dissociation." RUPA § 701 cmt. 6, 6 U.L.A. at 330 (Supp. 1995).
60. The estimate is to be accompanied by a statement of partnership assets and liabilities as of the date of dissociation, the latest available balance sheet and income statement, an explanation of how the estimated amount of the payment was calculated, and written notice that the payment is in full satisfaction of the partnership's obligation unless the dissociated partner initiates judicial action within 120 days. See RUPA § 701(g), 6 U.L.A. at 328. Such requirements introduce a significant measure of formalism and will prove a trap for those partners not educated in RUPA's niceties. The consequences of failing to comply with the formalities, however, are not clear.
61 In sum, RUPA's buyout process will spawn strategic behavior. Such behavior will not be limited to the partnership's efforts to defer payment of the buyout price. Independent of timing considerations, the partnership may be expected to determine the probable cost for the dissociated partner to pursue judicial valuation and discount the buyout price by an amount close to, but less than, the estimated litigation costs for the dissociated partner. To the extent that estimated litigation costs are small in relation to the value of the interest, the dissociated partner will not be particularly vulnerable to such a strategy. As the buyout price falls in relation to the litigation costs, however, the partnership may be able to capture a significant portion of the value of the dissociated partner's interest. For a partner whose interest is not of substantial value, RUPA's buyout process may yield a significantly smaller payout than an actual liquidation of partnership assets.
B. The Buyout Price: Valuation Estimates
Once activated, 67 RUPA's buyout provisions call for a snapshot appraisal of the value of the partnership as of the date of dissociation,' based upon the greater of liquidation 69 or going-concern value, 7 " and a (hypothetical) liquidating distribution to the dissociated partner. 7 This amount is reduced to account for damages because of wrongful dissociation and other amounts owed (whether presently or not) by the dissociated partner. 72 The resulting sum is then tendered, in cash, to the dissociated partner and becomes the "undisputed minimum value of the partner's partnership interest., 7 3 If the parties do not agree on price, the dissociated partner may seek judicial valuation. Although both the partnership and the court will determine buyout price under the same valuation formula and in light of the same rights of offset, the results reached by the two may be substantially different both because of the partnership's may be assessed by the court against a party that has acted "arbitrarily, vexatiously, or not in good faith.").
67. strategic use of the estimates 74 and because valuation itself is an uncertain and subjective exercise. 75 Use of the phrase "value of the partner's interest" in discussing the buyout price is, perhaps, unavoidable, but it may lead to confusion. By focusing on estimated distributions following a going-concern or liquidation sale, RUPA sensibly directs the valuation inquiry away from estimates of the value of a particular partner's interest, an approach that would introduce significant complexities to the valuation inquiry. Consider, for example, the effect of joint and several liability on the valuation of a particular partner's interest by a prospective purchaser of the interest. Assuming the purchaser inherited the liability of the selling partner, 76 the value of the interest should reflect the liabilities, actual and potential, assumed by the purchaser. 77 As to each partnership and each partner, however, that valuation will fluctuate in response to the wealth of the purchaser and the wealth of the other partners. Value would be negatively affected, for example, if the partnership and the other partners had few assets while the purchaser had substantial wealth. 78 By focusing on a top-down valuation keyed to a sale of the firm (or its assets), RUPA ignores the financial circumstances of continuing partners and therefore may produce a valuation distinct from that which would result by focusing on the value of a particular dissociated partner's interest. 79 Through its buyout price provisions, RUPA is attempting to determine an amount that is equivalent to the amount 'that would be received by the dissociated partner if the partnership wound up its affairs and liquidated its assets. 8 78. Moreover, the introduction of a partner with greater wealth than the outgoing partner may increase the value of the continuing partners' interests.
79. Given the methodology, the Official Comment correctly observes that a minority discount would be inappropriate but adds: "Other discounts, such as for lack of marketability or the loss of a key partner, may be appropriate." RUPA § 701 cmt* 3, 6 U.L.A. at 329 (Supp. 1995). If "lack of marketability" refers to assets of the partnership, a discount would be appropriate, but if the reference is to the partnership interest itself, a discount would be inappropriate under RUPA's mode of valuation.
80. See supra note 56. 81. See supra note 57 and accompanying text.
[Vol. 58: No. 2 altogether when value is determined by means of an imagined rather than an actual liquidation of the business and assets of a partnership. 82 A full consideration of RUPA's valuation methodology is beyond the scope of this article. 83 Certain aspects of the Act's buyout provisions, however, are particularly important in evaluating the way that RUPA severs the ties between continuing partnerships and dissociated partners. These include the use of offsets in arriving at an estimate of the buyout price, a standard for the indemnification of a dissociated partner that is overinclusive, the distortions in valuation that may arise because of the manner in which liabilities are treated in arriving at a buyout price, and the availability of liberal deferral provisions that may allow a partnership to delay actual payment of a buyout price for an extended period of time. Each of these is discussed below.
C. The Buyout Price: Offset Estimates
A potentially significant adjustment underlying the partnership's calculation of a buyout price is the allowable offset for damages for wrongful dissociation and other amounts owing by the dissociated partner. 8 " RUPA defines a wrongful dissociation as either a dissociation in breach of the partnership agreement 5 or a dissociation from a fixed term partnership that is premature because it occurs prior to the expiration of the agreed term. 8 6 Whether the dissociation is wrongful, of course, may be a contested issue, but the partnership has every incentive to assume wrongfulness for purposes of its estimates. 8 7 Even more problematic, from the perspective of the dissociated partner, is the partnership's estimate of damages that may stem from a wrongful dissociation. Nearly a century of experience with the UPA has shown the difficulty of establishing with reasonable certainty damages suffered because of wrongful departures from partnerships. 8 8 A partnership evaluating its own entitlement to damages, however, is likely to overcome in its own favor any doubts concerning the speculative character of damages. 84. See RUPA § 701(c), 6 U.L.A. at 328 (Supp. 1995). In addition, the partnership is entitled to offset for "all other amounts owing, whether or not presently due, from the dissociated partner to the partnership." Id. Apart from damages it assesses the dissociated partner, the partnership is entitled to deduct from the buyout price "all other amounts owing, whether or not presently due, from the dissociated partner to the partnership." 89 The partnership need not, however, increase the buyout price by additional amounts owed to the dissociated partner. The reasons for the asymmetrical treatment of amounts owed to the dissociated partner and to the partnership are not clear. The rule would seem to work a particular hardship when, as discussed below, the partnership elects to defer payment of the purchase price until the expiration of the agreed term. 9° In such a case, dissociation may accelerate and make presently payable an obligation of the withdrawing partner at the same time the partnership is able to continue to defer amounts owed to the dissociated partner.
D. The Buyout Price: Liability Estimates
Liabilities of the partnership reduce the amount payable in the buyout. To protect the dissociated partner from effectively paying twice as to liabilities reflected in the buyout, RUPA requires indemnification by the partnership "against all partnership liabilities, whether incurred before or after the dissociation.' 91 Although indemnification against liabilities is not the equivalent of release from liabilities, which requires the consent of third parties, 92 the combination of lowering the buyout price and protecting the dissociated partner by indemnification provides a reasonable means of distancing the withdrawing partner from known and fixed partnership liabilities.
Not all liabilities, however, are both known and fixed at the time of valuation. It is in the partnership's advantage to consider contingent liabilities in arriving at its estimate of the buyout price. 93 Since a contingent liability, by definition, may or may not mature into an actual claim against the partnership, the valuation should not reflect such a liability at full face amount (even 93. The incentive for the partnership to estimate contingent liabilities expansively was recognized by RUPA drafters. The official comment accompanying RUPA as approved in 1993 (at the time considered a final adoption but in retrospect the penultimate action) candidly observed:
Under RUPA, the partnership has an incentive to insist that all known liabilities be taken into account since they will reduce the buyout price. The dissociating partner might prefer to ignore contingent liabilities in favor of a higher buyout price and take the chance of their ever materializing. The "known" liabilities rule, however, contemplates that all contingent or uncertain liabilities can and will be recognized in the valuation of the withdrawing partner's account, using estimates and probabilities. UNIF. PARTNERSHIP ACT (1993) § 701 cmt. 4, 6 U.L.A. at 270 (Supp. 1994) (emphasis added). Although the above was not included in the final version of the official comments, the partnership still has the incentive to use only the most favorable assumptions in arriving at its estimate of the value of the dissociated partner's interest.
assuming that amount can be ascertained). Instead, the appropriate valuation of a contingent liability will discount the claim by the probability of the contingency occurring and the claim becoming real. 94 Assumptions underlying the discounting may prompt significant disagreement, as may efforts by the partnership (apparently allowed under RUPA) to consider liabilities too remote to be recognizable under general accounting standards. 95 The sole purpose of estimating liabilities is to arrive at a buyout price payable to the dissociated partner. Although the passage of time eventually will eliminate any uncertainty over the amount of liabilities properly chargeable to a former partner, RUPA does not provide for a revisitation of earlier liability estimates used in the buyout calculation. From the perspective of certainty, there is an obvious advantage in closing the inquiry at the time of the estimate and determining with finality the amount owed the former partner. Still, many RUPA buyouts will be deferred until the expiration of agreed partnership terms or undertakings, 96 at which point there will be much greater certainty concerning liabilities existing at the time of dissociation. It is curious that RUPA places such great stress on rapid calculation of the buyout price, even if the figure will depend in large part on estimates and actual payment will be deferred to a point when the true extent of liabilities will be known.
E. The Buyout Price: Indemnification
Until the late stages of its development, RUPA provided some disincentive (albeit limited) to unduly high partnership estimates of liabilities by excluding from the partnership's indemnification obligation liabilities unknown at the time of dissociation. 97 Coupling indemnification with liabilities considered in arriving at the buyout price would be sensible because indemnification extending to a liability not reflected in the buyout price potentially would be a windfall to the dissociated partner. Indemnification, in other words, is necessary only to prevent the dissociated partner from effectively being charged twice for a liability. Nevertheless, a last minute "stylistic" change to RUPA uncouples buyout price from indemnification and requires the partnership to indemnify the dissociated partner against all liabilities, including those not considered in arriving at a buyout price. 9 " The uncoupling is bad policy because overly generous indemnification may encourage members of a partnership in an early stage of decline to "bail out" and demand indemnification from the partnership for liabilities not fully reflected in the valuation of their interests but later asserted by third parties.
V THE DEFERRED BUYOUT
Determination of the amount owed a dissociated partner does not necessarily trigger actual payment of the buyout price. RUPA allows the partnership to defer payment of the buyout for a variety of reasons, the most important of which is applicable to a "partner who wrongfully dissociates before the expiration of [an agreed partnership term or undertaking]." 99 In such a case, payment to the dissociated partner may be deferred (if adequately secured) until the expiration of the term or undertaking, unless the former partner establishes that earlier payment "will not cause undue hardship to the business of the partnership."'"' The result of deferring a buyout may be particularly harsh because RUPA eliminates the UPA's profits-or-interest election, 1 "' which means not only that the wrongfully (that is, prematurely) dissociating partner is liable for damages, but also that the former partner effectively converts from an equity participant in the partnership to a creditor (perhaps for the long term) of the partnership venture. Far from accomplishing a clean break, implementation of RUPA's deferred buyout provisions may create a lasting tie between partnerships and their former partners, at least from the perspective of the latter.
The buyout may be deferred only if payable to a "partner who wrongfully dissociates before the expiration of a definite term or the completion of a particular undertaking."'" Not all wrongful dissociations justify the deferral of buyouts. Recall that RUPA defines a dissociation as wrongful if it either is in breach of the partnership agreement or is prior to the expiration of an agreed term or undertaking. 3 Only the dissociation that is wrongful by virtue of being premature, however, permits a buyout deferral. In such a case, the period of the deferral may be easily established, while in other types of wrongful dissociations (that is, those that are not premature) it would be difficult to identify an appropriate period for the deferral. An important issue not adequately addressed by RUPA is whether any dissociation prior to the expiration of the partnership term or undertaking is wrongful, at least for the purpose of deferring the buyout. Is dissociation for good reason-such as misconduct by other partners-necessarily wrongful simply because it occurs during the agreed term of the partnership? RUPA's definition of wrongful dissociation is equivocal, but it suggests an affirmative response,'" as does the Official Comment: "A partner wishing to withdraw prematurely from a term partnership for any other reason, such as another partner's misconduct, can avoid being treated as a wrongfully dissociating partner by applying to a court ... to have the offending partner expelled."' 5
Unfortunately, the Official Comment ignores impediments to judicial expulsion as a response to misconduct, including the time and costs associated with securing such external relief. The better view is that dissociation for cause (such as conduct of another partner that would warrant judicial expulsion of the partner) is not wrongful, but the dissociating partner must assume the risk of assessing accurately the existence of cause. If that is the case, then the Official Comment simply serves as a useful reminder of the risk of misassessment inherent in responding to misconduct by self-help (that is, dissociation) rather than judicial intervention."
VI LATENT LIABILITIES
Partners are jointly and severally liable for partnership obligations. 7 Withdrawal from a continuing partnership, of course, does not in itself extinguish the exposure of the departing partner,lt10 who remains responsible not only for liabilities incurred prior to the withdrawal but also for some subsequently incurred obligations."° The liability of the partner, combined with the lack of an expeditious means of terminating the partner's liability when the partner withdraws from a venture, is a major distinction between the partnership and corporate forms of organization and a major limitation on application of entity theory to partnerships.
When withdrawal triggers dissolution and liquidation, the scope of the partnership changes from that of an ongoing business to that of a business in the winding-up phase of its existence. 11° Liabilities incurred in winding up a partnership will generally be more limited than those incurred by a continuing business. Moreover, a critical part of winding up is the identification of all liabilities and the application of proceeds from the liquidation of partnership assets to the discharge of liabilities. The process of winding up and dissolution, in short, is a focusing mechanism that ideally operates to narrow and eventually extinguish partner liability. 1 The partnership that continues rather than winds up following a withdrawal will continue to incur the full range of liabilities related to the conduct of an ongoing business and will not have the occasion to marshal partnership assets for the purpose of discharging liabilities. The continuity of the partnership, however, does not negate the need to consider liabilities attributable to the dissociated partner's tenure with the partnership in the calculation of the buyout price. As has been discussed, liabilities that are known but contingent may be valued for purpose of estimating the withdrawing partner's share of the liabilities.
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There also exists an important class of liabilities that are unknown at the time of dissociation (or time of valuation) but relate, for want of a better term, to the period that a dissociated partner was a member of the partnership. Because they were then unknown, such latent liabilities were not reflected in the buyout price but are properly chargeable to the dissociated partner. 3 The possibility that a claim unknown at the time of dissociation or buyout will later be asserted against an individual long dissociated from a partnership represents a lingering tie between the partnership and its former partner. This should be a matter of some concern for the former partner, who, because of joint and several liability, may bear more than proportionate responsibility for the obligation if other partners are unable to satisfy their portions of the claim.
A good illustration of the danger of latent liabilities is presented by Redman v. Walters. 114 Walters, a partner in a law firm, withdrew from the firm one year after it had been retained to pursue a litigation matter. Walters had never met the client and was unaware of the nature of the action. Following Walters's withdrawal, the firm continued to represent the client. Four years after the withdrawal, the client's suit was dismissed for failure to bring it to trial within five years. The client then sued both the firm and Walters for malpractice. Not [Vol. 58: No. 2 surprisingly, Walters was found responsible for the failure of the firm to satisfy an obligation undertaken by the firm while he was a partner (even though he never met the client and knew nothing of the case). Redman serves as a useful reminder of limitations on application of the entity theory to partnerships operating under the principle of joint and several liability.
11 5
Even though some Commissioners expressed surprise and dismay with Redman," 6 RUPA ignores latent liabilities and does nothing to undermine the possibility they will be asserted. Its provisions on buyout price estimates cautiously avoid addressing the nature of liabilities and require indemnification of the dissociated partner against "all partnership liabilities,"" 7 which presumably includes latent liabilities and therefore is overinclusive indemnification."' RUPA's attempts to define postwithdrawal points at which the dissociated partner's liability terminates speak of the "partnership obligation incurred before dissociation , '' .9 the "partnership obligation incurred after dissociation," '12° and "transaction[s] entered into.., within two years after the partner's dissociation., 12 1 This structure reflects the assumption that liabilities will early reveal the point at which they have been incurred and may readily be treated within the limited classifications outlined. Redman aptly illustrates that claims against a partnership and its members may defy such convenient categorization.
VII CONCLUSION
RUPA allows partners to convert their partnership into an entity that survives partner withdrawals. The option of continuity is a significant change from the ease with which a partnership may be dissolved under the UPA. Whether the change is an improvement of partnership law, however, depends upon whether the UPA's principle of free dissolvability is in need of reform and, if so, whether RUPA's continuity provisions are substantively sound.
This article has focused on the soundness of RUPA's continuity provisions rather than on the more fundamental (and not yet adequately explored) question of whether reform of the UPA's dissolution provisions is necessary at all.l" In their rush to achieve entity status and continuity of life for partnerships, the drafters of RUPA failed to address adequately, let alone properly balance, the competing interests of partners who withdraw from partnerships, those who continue within partnerships, and other individuals and entities that do business with, or otherwise have claims against, partnerships and their members.
On one level, it is the choices made and reflected in RUPA that are questionable. Deferred buyouts, overinclusive indemnification, rigid deadlines, arcane notice provisions, and a general bias in buyout provisions favoring continuing over dissociated partners are aspects of RUPA that reflect choices. But at least issues of this nature are debatable and, to some extent, were explored in the development of RUPA.
On another level, RUPA's continuity provisions camouflage a fundamental misconception underlying the reforms. According partnerships entity status is the conceptual vehicle used by RUPA to achieve continuity. Yet RUPA's claim that partnerships are entities is bald hyperbole. True implementation of the entity model would eliminate joint and several liability of partners, which is a strong vestige of the aggregate view of partnerships. The continuation of joint and several liability and the prospect of latent liabilities greatly complicate the unwinding of the relationship among partners and render impossible the achievement of true entity status for partnerships under RUPA.
122. The reformers argue, in part, that the UPA's dissolution provisions have been the source of much confusion. See, e.g., Weidner & Larson, supra note 3, at 3-10. This is true, but it is doubtful that RUPA's response-replete with 120-day deadlines, notices that must be in writing, notices that need not be in writing, use of the term dissociation, and continued but ambiguous use of the term dissolution-will lessen confusion arising from partnership withdrawals. The UPA is also criticized because it necessitates continuation of business through successor partnerships, which creates complications for continuing partners-such as the need to convey property to new partnerships. See id. at 5. But if continuing a business through a new partnership is truly unruly, why did RUPA not simply establish partnership continuity as its default rule, and provide for application of its continuity provisions unless the partners elect otherwise? See supra part II; see also Weidner & Larson, supra note 3, at 2 ("The basic idea is that default rules should reflect what most partners would regard as implicit in their partnership agreements."). Indeed, the case cited as illustrative of the need for reform would be decided under RUPA as it was under the UPA unless the partners bargained away RUPA's default provisions. See supra notes 32-39 and accompanying text.
